STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Respondent .

DEPARTMENT OF HEALTH, BOARD )
OF CHI ROPRACTI C, )
)
Petitioner, )
)

VS. ) Case No. 00-5065PL
)
ROY A. DAY, )
)
)
)

RECOVMENDED ORDER

Robert E. Meal e, Admi nistrative Law Judge of the Division
of Adm nistrative Hearings, conducted the final hearing in
Cl earwater, Florida, on April 30, 2001.

APPEARANCES

For Petitioner: Wngs S. Benton, Senior Attorney
Agency for Health Care Admnistration
Ofice of General Counsel
Medi cal Quality Assurance
Practitioner Regul ation--Legal
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

For Respondent: Roy A Day, pro se
Post Office Box 33
Tarpon Springs, Florida 34688-0033

STATEMENT OF THE | SSUES

The issues are whether Respondent is guilty of naking or

filing a false report signed in the capacity of a |licensed



chiropractic physician, in violation of Section 460.413(1)(j),
Florida Statutes, and, if so, the penalty.

PRELI M NARY STATEMENT

By Anended Admi nistrative Conplaint dated February 1, 2001
Petitioner alleged that Respondent is a |icensed chiropractor in
Fl orida, holding license nunber CH 0002696.

The Amended Adm nistrative Conplaint alleges that, on
April 7, 1999, Respondent conpleted Petitioner's "Mandatory
Practitioner Profile Questionnaire.” The Amended Adm nistrative
Conpl aint al | eges that Respondent's signature on the
guestionnaire affirns that his responses to the questions were
true and correct.

The Amended Administrative Conplaint alleges that

Respondent fal sely answered "no" to the question asking, "Have
you ever been convicted or found guilty, regardl ess of whether
adj udi cation of guilt was withheld, or pled guilty or nolo
contendere to a crimnal msdenmeanor or felony in any
jurisdiction.”

The Anmended Admini strative Conplaint alleges that, on
Septenber 20, 1996, the Pinellas County Circuit Court found
Respondent guilty of two counts of uttering a check with forged
endor senents, one count of aggravated stal king, and one count of

intercepting oral communication--all felonies. The Anended

Adm ni strative Conplaint alleges that the court sentenced



Respondent to one year's inprisonment, with credit for tine
served, and Respondent was released fromjail on February 11,
1997.

The Anmended Adm nistrative Conplaint alleges that
Respondent thus violated Section 460.413(1)(i), Florida
Statutes, by failing to performa statutory or |egal obligation
pl aced on a licensed chiropractic physician. The Arended
Adm ni strative Conplaint alleges three such obligations:
Section 455.624(1)(v) [now Section 456.072(1)(v)], Florida
St at ut es, which prohibits "maki ng m sl eadi ng, untrue, decepti ve,
or fraudul ent representations on a profile"; Section
460.413(1)(j), Florida Statutes, which prohibits the "[m aking
or filing a report which the Iicensee knows to be false"; and
Section 460.413(1)(k), Florida Statutes, which prohibits
"[ m aki ng m sl eadi ng, deceptive, untrue, or fraudul ent
representations in the practice of nedicine." In its proposed
recomended order, Petitioner abandons the alleged violation of
Section 460.413(1)(k), Florida Statutes.

At the hearing, Petitioner called one witness and offered
into evidence seven exhibits: Petitioner Exhibits 1-7.
Respondent called two witnesses and offered into evidence siXx
exhi bits: Respondent Exhibits 1-6. Al exhibits were admtted

except Petitioner Exhibits 3 and 5, which were proffered.



Respondent never filed Respondent Exhibits 2 and 6, so they are
deenmed w t hdrawn.
The court reporter filed the transcript on May 21, 2001.

FI NDI NGS OF FACT

1. Respondent has been a |icensed chiropractor in Florida
since 1978, holding license nunber CHO002696.

2. Petitioner requires licensed chiropractors to file
Mandatory Practitioner Profile Questionnaire Packets (Profiles).
The subject Profile was due on or before April 15, 1999. The
Profile asks the licensee to supply various itens of information

and answer several questions.

3. Section Il of the Profile requires infornmation
concerning "nedi cal education.” In response to the question of
what medi cal school Respondent attended, he wote: "Logan
'Quack Con-Artist' School of Chiropractic.” |In response to the

type of his degree, Respondent wrote: "Quack Con-Arti st
Chiropractic Degree."

4. In response to questions concerning nedical training,
Respondent answered: "'Fraudul ent' Autonobile Personal Injury
Cases (Robbing I nsurance Conpanies)" and "' Fraudul ent’ Wrkers
Conpensati on Cases (Robbing I nsurance Conpanies)." Respondent
al so added to these responses, as well as the responses cited in

t he precedi ng paragraph, the following: "Caveat: see letter



dated April 7, 1999 sent to A oria Henderson, Division

Director)."
5. Section VIII of the Profile requires information
concerning crimnal offenses. This section asks: "have you

ever been convicted or found guilty, regardl ess of whether

adj udi cation of guilt was withheld, or pled guilty or nolo
contendere to a crimnal msdeneanor or felony in any
jurisdiction?" The question then states: "If "YES," briefly
descri be the offense(s), indicate whether the conviction is
under appeal, and attach copy of notice of appeal.” The form
supplies three lines for each of these itens of infornmation.

6. Respondent answered "no" to the first question in
Section VIII and |eft the renmi nder of the section blank.

7. The Profile concludes, inmmediately above the signhature
l[ine: "I affirmthese statenents are true and correct and
recogni ze that providing false information may result in
di sci plinary action against my license or crimnal penalties
pursuant to Sections 455.624, 458.327, 458.331, 459.013,

459. 015, 460.413, 461.013, 775.082, 775.083 and 775.084, Florida
Statutes."
8. Respondent signed on the signature |ine and added the

date of April 7, 1999. |Inmmediately beneath the signature |ine,

Respondent added: "Notice: Signed under caveat--see letter



dated April 7, 1999 sent to A oria Henderson, Division
Director.”

9. Respondent's four-page letter to A oria Henderson dated
April 7, 1999, references the Profile, notifies Ms. Henderson
and Petitioner of Respondent's intent to sue, and demands t hat
Petitioner omt Respondent's listing froma website of
chiropractors because, in part, "I do NOT accept their
"val uel ess treatnent' known as an "adjustnment” (it is a waste of

money and tine), and because | practice health care from an

"Al | opat hi c" (medi cal approach) point of view including but not
limted to, surgery, drug prescription, physical therapy . . .."
Respondent states in the letter that the Petitioner's failure to
incorporate his comments in all conputer files listing himas a
chiropractor will result in his filing a federal action under
tort and constitutional |aw seeking $1 million plus punitive
damages.

10. The final caveat in the April 7 letter states:

My (Roy A. Day) signature on the instant
letter, and the associated conpl eted
questionnaire, reflects the denial of Roy A
Day to have neani ngful access to so-called
"I'icensed attorney" courts of law, and the
associ ated deni als of each and all

di scovery, and trial by jury, and the right
to each and all appeals, and the denial to
wite a brief on appeals, and each and al
associ ated "railroading”" of Roy A. Day, with
the overlay for "licensed attorney" courts
of law to deny the law, facts and evi dence
exi sted when they pertained to Roy A Day,



since Roy A. Day is not represented by a
so-called "licensed attorney"” at $300.00 per
hour in artificial-nonopolistic |egal fees.
In addition, the signature reflects each and
all associated "forced and coerced" action,
specifically, Roy A Day has been denied
"due process and equal protection of the

[ aw. "

11. On February 6, 1995, Pinellas County Circuit Court
entered an Order of Probation. The Order states that Respondent
pl eaded guilty to aggravated stal king, interception of oral
comruni cation, and uttering a check with a forged endorsenent.
The Order w thholds adjudication and pl aces Respondent on
probation for two years.

12. As a result of Respondent's violation of the
condi ti ons of probation, on Septenber 20, 1996, Pinellas County
Circuit Court entered a judgnment finding Respondent guilty of
two counts of the third-degree felony of uttering a check with a
forged endorsenent, in violation of Section 831.02, Florida
Statutes. The checks total ed approxi mately $20, 000, and,
sonmeti me between March 13 and May 5, 1993, Respondent passed
each check know ng that the signature of his brother, Donald
Day, was forged. For each count, the court sentenced Respondent
to one year in jail with credit for 130 days he had al ready
served in jail, and the sentences ran concurrently.

13. As a result of Respondent's violation of the

condi tions of probation, on Septenber 20, 1996, Pinellas County



Circuit Court entered a judgnent finding Respondent guilty of
the third-degree felony of aggravated stal king, in violation of
Section 784.048(3), Florida Statutes. The stal king consi sted of
repeat ed and harassing tel ephone calls that Respondent nade to
t he house of a person who had, at one tine, expressed interest
in purchasing a home in which Respondent had an interest, but

| ater decided not to pursue the purchase. The court sentenced
Respondent to one year in jail with credit for 133 days that he
had already served in jail, and this sentence ran concurrently
with the sentences for uttering a check with a forged

endor sement .

14. Petitioner |acked a copy of a judgnent concerning the
interception of oral conmunications. This offense arose out of
Respondent's surreptitious recording of a conversation that he
had with a police officer who was investigating the stal king
charges. Absent a copy of the judgnent, however, insufficient
evi dence of this conviction exists for the purpose of this
di sci plinary case.

15. At the final hearing, Respondent explained that he did
not disclose these crimnal convictions on the Profile because
doi ng so woul d sonehow i nplicate himas a "co-conspirator” in
the injustices perpetrated upon himby the authorities invol ved

in prosecuting these offenses.



16. Respondent falsely failed to disclose on the Profile
his convictions for aggravated stal king and uttering a check
wth a forged instrunent. His failure to disclose this
information constitutes fraudul ent conceal nent of these crim nal
of f enses.

17. In a fairly straightforward case, Respondent has filed
nearly 250 pl eadi ngs containing thousands of pages. He also
abused t he subpoena power of this tribunal by subpoenai ng judges
and court officials fromevery |level of the federal and state
judiciaries. Last but not |east, Respondent has defaned and
di scredi ted nunmerous persons w thout apparent reason, although
sonme question exists whet her Respondent is capabl e of exercising
consi stent control over the inpulses leading to at | east sone of
t hese utterances.

18. The crimes of which Respondent was convicted nay have
arisen out of famly disagreenents, possibly concerning the sale
of a famly hone. Respondent may be obsessively preoccupi ed
with actual or perceived injustices that he suffered as a result
of this transaction. Undoubtedly, Respondent conpul sively
litigates everything that has the nost renote bearing upon this
transaction, using court files as archives for materials that he
believes will vindicate him despite an ardent and often-
expressed repul sion for judges, |awers, and others connected

with the | egal system



19. No penalty but revocation is suitable under the
ci rcunst ances, absent a showi ng by Respondent that he has
comenced or is continuing therapy and that the prognosis is
reasonably good. The record |acks such evidence.

20. Respondent is not unintelligent, nor is he entirely
devoid of insight. Hi s thinking, although at tinmes disordered,
is capabl e of inpressive organizational efforts, as best
reveal ed by his neticul ous organization in his proposed
recommended order of what otherw se seened to be a bew | dering
variety of materials that Respondent has seen fit to file in
this case. Although his behavior seens at tinmes conmpul sive,
Respondent was capable of a certain |level of self-restraint, at
| east during the hearing and when not directly confronting the
underlying transaction or crines. |If they occur at sone point
in the future, successful diagnosis and treatnent of Respondent
should inform Petitioner's interpretation of the events and
behavi ors described in this Recomended Order, if Respondent
seeks relicensure as a chiropractor.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida

Statutes.)
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22.

23.

Section 460.413(1)(i) and (j) provides:

The follow ng acts shall constitute grounds
for which the disciplinary actions specified
i n subsection (2) may be taken:

(i) Failing to performany statutory or
| egal obligation placed upon a |licensed
chi ropractic physician.

(j) Mking or filing a report which the
licensee knows to be false, intentionally or
negligently failing to file a report or
record required by state or federal |aw,
willfully inpeding or obstructing such
filing or inducing another person to do so.
Such reports or records shall include only
t hose which are signed in the capacity of a
I icensed chiropractic physician.

Section 460.413(2) authorizes the Board of

Chiropractic Medicine to revoke the license of a chiropractor

guilty of

any violation described in Section 460.413(1).

Section 460.413(3) adds:

In determ ning what action is appropriate,

t he board nust first consider what sanctions
are necessary to protect the public or to
conpensate the patient. Only after those
sanctions have been inposed may the

di sciplining authority consider and include
in the order requirenents designed to
rehabilitate the chiropractic physician.

Petitioner nmust prove the material allegations by

Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

24.
cl ear and convincing evidence. Departnent of Banking and
Fi nance v.
1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).
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25. Petitioner has proved by clear and convincing evi dence
t hat Respondent's conceal nent of his crimnal convictions from
the Profile was the making or filing of a report that he knew to
be fal se and that he signed in the capacity of a |licensed
chiropractic physician. At present, protection of the public
safety conpels the revocation of his |icense.

RECOMVENDATI ON

It is

RECOVMENDED t hat the Board of Chiropractic Medicine enter a
final order finding Respondent guilty of violating Section
460.413(1)(j), Florida Statutes, and revoking his |icense.

DONE AND ENTERED this 19th day of July, 2001, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 19th day of July, 2001.
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COPI ES FURNI SHED

Joe Baker, Jr.

Executive Director

Board of Chiropractic Medicine
4052 Bal d Cypress Way, Bin C07
Tal | ahassee, Florida 32399-1701

Theodore M Hender son

Agency Cderk

Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Wngs S. Benton, Senior Attorney
Agency for Health Care Adm nistration
O fice of General Counse

Medi cal Quality Assurance
Practitioner Regul ation--Legal

Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

Roy A. Day

Post O fice Box 33
Tarpon Springs, Florida 34688-0033

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order nust be filed with the agency that

will issue the final order in this case.
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